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VIRGINIA:   
IN THE CIRCUIT COURT FOR GREENSVILLE COUNTY 

 
 
       ) 
SADLER BROTHERS OIL CO.,    ) 
dbA SADLER TRAVEL PLAZA,    ) 
SLIP-IN FOOD MARTS, INC. and   ) 
CHN, LLC.,       ) 
       ) 
    Plaintiffs,  ) 
       ) 
       ) Case No. CL21-207 
v.       ) 
       ) 
THE COMMONWEALTH OF VIRGINIA, et al., ) 
       ) 
    Defendants.  ) 
        

DEMURRER 
 

 The defendants, by counsel, demur to the plaintiff’s Complaint on the basis that the 

Complaint fails to state a claim upon which relief may be granted.  

1. Skill games are not entitled to free speech protection because they do not 

communicate ideas, unlike video games with a narrative component that are entitled to free speech 

protection. See Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 790 (2011) (“Like the protected 

books, plays, and moves that preceded them, video games communicate ideas – and even social 

messages – through many familiar literary devices (such as characters, dialogue, plot, and music) 

and through features distinctive to the medium (such as the player’s interaction with the virtual 

world.)”). Skill games have no narrative component that would extend free speech protections to 

them.  

2. The plaintiff is not a “citizen” of Virginia, but a company. Therefore, it has no free 

speech rights guaranteed under the Constitution of Virginia. Article I, § 12 of the Constitution of 
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Virginia guarantees free speech rights only to “any citizen,” not to any person. Under Virginia 

law, corporations may be included in the definition of “person” but they are not citizens.  

3. The “family entertainment center” exception to the skills game ban is not premised 

solely on the type of advertising a business employs. The exception applies businesses that not 

only market their businesses to families with children, but that are also “located in a building that 

is . . . for the primary purpose of providing amusement and entertainment to the public.” Va. Code 

§ 18.2-334.6(A). Thus the reference to marketing in the Code is just part of how the General 

Assembly defined what kinds of businesses are “family entertainment centers.” This distinguishes 

“family entertainment centers” from casinos (which do not market specifically to families with 

children), or businesses like restaurants that have coin operated games on site and market 

themselves to families, but do not have the games as their primary purpose.   

4. In addition, while a family entertainment center can offer skill games, the exception 

only permits such an establishment to do so “if the prize won or distributed to a player is a noncash, 

merchandise prize” of limited value that is not alcohol and that cannot be redeemed for cash or a 

cash equivalent. Va. Code § 18.2-334.6(B).  

5. The family entertainment center exception to the skill game ban is not based on 

commercial speech – the marketing – but on the types of prizes offered and the primary purpose 

of the facility.  

6. The plaintiff does not qualify as a “family entertainment center” regardless of his 

marketing, because he operates truck stops, for which the primary purpose is not amusement and 

entertainment to the public. Compl. ¶ 4. The plaintiff’s truck stops are combination gas stations, 

convenience stores, and restaurants. Compl. ¶ 17. Plaintiff admits that “Skill Games continued to 
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attract patrons who might not normally have visited the Truck Stop,” (Compl. ¶ 21), demonstrating 

that skill games are not the primary purpose of the truck stops.     

7. Plaintiff erroneously includes classic video arcade games in its definition of “skill 

games.” See Compl. ¶ 22 (including Pac Man and Galaga and car racing games in the list of skill 

games offered at Plaintiff’s truck stops). But Virginia’s statutory scheme added “skill games” to 

the definition of “gambling device.” Va. Code § 18.2-325(c). The definition of “gambling device” 

has always excluded arcade games wherein the player can win “nothing more than additional 

chances or the right to use such machine.” Va. Code § 18.2-325(b). That exclusion remains in the 

Code even after the addition of skill games to the list of gambling devices. Pac Man, pinball, car 

racing games, and other arcade games awarding additional playing time or a free game to players 

are not “gambling machines” or “skill games” under Virginia law.  

8. Plaintiff alleges that another lawsuit challenging the skill games ban was premised 

on “impermissible discrimination on the basis of race, religion and national origin” and cited 

“[d]isparaging comments” that were made as part of the legislative process “about the people who 

play and operate skill games.” Compl. ¶ 63. 

9. The case upon which the plaintiff relies in making this argument is Himasu Patel, 

et al. v. The Commonwealth of Virginia, Case No. CL21-6527 (Norfolk Cir. Ct. 2021).  

10. The Norfolk Circuit Court denied Patel’s motion for an injunction based in part on 

the demonstrated harm to the Commonwealth should skill games continue to operate. See Memo. 

Op. at 6, attached as Exhibit A, Patel v. Commonwealth, Case No. CL21-6527 (Norfolk Cir. Ct. 

July 2, 2021) [Patel Opinion].  

11. In the Patel Opinion, the Court reviewed the Joint Legislative Audit and Review 

Commission study, Gaming in the Commonwealth (2019) [JLARC study], which was 



4 
 

commissioned to consider the myriad issues regarding legalized gambling in the Commonwealth 

by legislators considering changes to the law during the 2020 session. See JLARC study at i, 

available online at http://jlarc.virginia.gov/pdfs/reports/Rpt527-5.pdf (last visited Jul. 12, 2021). 

Chapter 9 of the JLARC study was devoted to the type of skill machines banned by SB971. Id.  

12. The Norfolk Circuit Court considered the information provided to legislators as a 

result of the JLARC study and found that unregulated skill games can “bring harm to the 

Commonwealth by depressing revenues (and thus taxation from) authorized gaming, such as the 

Virginia Lottery, which funds education expenditures.” Patel Opinion at 6. The Norfolk court also 

recognized that skill games were not regulated, with no independent oversight, which prevents 

customers and businesses from knowing the machines are fair. Id.  

13. Therefore, Plaintiff has failed to state a claim for violation of free speech rights.  

14. Plaintiff has also failed to state a claim for a violation of its due process rights. 

15. A “skill game” is defined as one subset of “gambling device.” Va. Code § 18.2-

325(3). The definition of “gambling device” and “skill game” are not confusing or contradictory, 

because the other conditions of what constitutes a gambling device applies to skill games as well; 

namely, the exemption for games that provide only an opportunity to play again for free are not 

“gambling devices.” Id. That means they are also not “skill games,” which is one type of gambling 

device. Id.  

16. For the year that skill games were taxed by the Virginia Alcoholic Beverage 

Authority (ABC), the ABC regulated skill games under 3 VAC 5-80, a chapter of the Virginia 

Administrative Code that was enacted under emergency protocols to comply with the statutory 

mandate to collect taxes in 2020 on the machines.  

http://jlarc.virginia.gov/pdfs/reports/Rpt527-5.pdf
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17. The applicable regulations included the same exception for skill games operated in 

family entertainment centers, if the games did not offer cash prizes, that Virginia Code § 18.2-325 

contains.  

18. The skill games prohibition is clearly defined under the Code and is unambiguous. 

Plaintiff asserts no difficulty in knowing for which games it owed the tax to ABC during the period 

the games were regulated by 3 VAC 5-80, the regulation which closely tracks the language of 

Virginia Code § 18.2-325, nor did any other entity bring a challenge to the regulations as vague or 

ambiguous during 2020. 

CONCLUSION 

 For the reasons stated above, Plaintiff has failed to state a claim for violation of its free 

speech or due process rights. Without a violation of its rights, there is no basis for this Court to 

issue an injunction. The defects in Plaintiff’s complaint cannot be cured by amendment. 

Therefore, the defendants respectfully request this Court dismiss this lawsuit with prejudice.  

Defendants reserve the right to, and intend to, provide a memorandum of law in support of its 

demurrer in advance of any hearing on the demurrer. 

Respectfully submitted,  
 
 
The Commonwealth of Virginia 
Ralph Northam 
Mark Herring and  
The Virginia Alcoholic Beverage Control Authority 
By Counsel 

 
By:          
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Attorney General  
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